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Welcome to the 2016 Attorney Ethics Update CLE.

Please use the attached excerpts from the Tennessee Rules of Professional Conduct to
participate in our interactive CLE program.

Today’s questions are based on recent cases and news items related to attorney ethics
issues. Some are Tennessee cases and news items, and others are from other jurisdictions.
Regardless of the actual jurisdiction, though, we will apply Tennessee Rules to answer
hypothetical questions about the cases.

After I present each question, you will be given an opportunity to review the attached RPCs
and select an answer using the audience response system “clicker.”

Some notes on using clickers in this CLE:

You do not need to turn on the clicker. It is already on.

If you accidentally push a button and are asked if you want to leave “presentation
mode,” select “no.”

When we present a question for the audience, a green light will appear telling you
that polling is open. We will give everyone several minutes to research the answer.
Choose your answer by selecting the corresponding number on your clicker.

When it appears that most folks have picked an answer, we will give you a 5 second
warning before closing polling.

After polling is closed, we will see the percentage of participants who selected each
answer. We will then discuss the right answer - or the possible answers - and the
applicable rules. In recent cases, we will also discuss the court’s decision.

[ hope you enjoy the CLE.

Paula Schaefer



RULE 1.5: FEES

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an
unreasonable amount for expenses. The factors to be considered in determining the
reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved,

and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular

employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the

services;

(8) whether the fee is fixed or contingent;

(9) prior advertisements or statements by the lawyer with respect to the fees the

lawyer charges; and

(10) whether the fee agreement is in writing.

(b) The scope of the representation and the basis or rate of the fee and expenses for which
the client will be responsible shall be communicated to the client, preferably in writing,
before or within a reasonable time after commencing the representation, except when the
lawyer will charge a regularly represented client on the same basis or rate. Any changes in
the basis or rate of the fee or expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the service is rendered,
except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A
contingent fee agreement shall be in a writing signed by the client and shall state the
method by which the fee is to be determined, including the percentage or percentages that
shall accrue to the lawyer in the event of settlement, trial, or appeal; litigation and other
expenses to be deducted from the recovery; and whether such expenses are to be deducted
before or after the contingent fee is calculated. The agreement must clearly notify the client
of any expenses for which the client will be liable whether or not the client is the prevailing
party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a
written statement stating the outcome of the matter and, if there is a recovery, showing the
remittance to the client and the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:
(1) any fee in a domestic relations matter, the payment or amount of which is
contingent upon the securing of a divorce or the award of custodial rights, or upon
the amount of alimony or support, or the value of a property division or settlement,
unless the matter relates solely to the collection of arrearages in alimony or child
support or the enforcement of an order dividing the marital estate and the fee
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arrangement is disclosed to the court; or
(2) a contingent fee for representing a defendant in a criminal case.

(e) A division of a fee between lawyers who are not in the same firm may be made only if:
(1) the division is in proportion to the services performed by each lawyer or each
lawyer assumes joint responsibility for the representation;

(2) the client agrees to the arrangement, and the agreement is confirmed in writing;
and
(3) the total fee is reasonable.

(f) A fee that is nonrefundable in whole or in part shall be agreed to in a writing, signed by
the client, that explains the intent of the parties as to the nature and amount of the
nonrefundable fee.

RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client or a
third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a),
a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding before
a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

(c) A lawyer shall not represent more than one client in the same criminal case or juvenile
delinquency proceeding, unless:

(1) the lawyer demonstrates to the tribunal that good cause exists to believe that no
conflict of interest prohibited under this Rule presently exists or is likely to exist; and

(2) each affected client gives informed consent.



RULE 3.2: EXPEDITING LITIGATION

A lawyer shall make reasonable efforts to expedite litigation.

RULE 3.4: FAIRNESS TO OPPOSING PARTY AND COUNSEL
A lawyer shall not:

(a) unlawfully obstruct another party's access to evidence or unlawfully alter,
destroy, or conceal a document or other material having potential evidentiary value.
A lawyer shall not counsel or assist another person to do any such act; or

(b) falsify evidence, counsel or assist a witness to offer false or misleading
testimony; or

(c) knowingly disobey an obligation under the rules of a tribunal, except for an open
refusal based on an assertion that no valid obligation exists; or

(d) in pretrial procedure, make a frivolous discovery request or fail to make a
reasonably diligent effort to comply with a legally proper discovery request by an

opposing party; or

(e) in trial,

(1) allude to any matter that the lawyer does not reasonably believe is
relevant or that will not be supported by admissible evidence; or

(2) assert personal knowledge of facts in issue except when testifying as a
witness; or

(3) state a personal opinion as to the justness of a cause, the credibility of a
witness, the culpability of a civil litigant or the guilt or innocence of an
accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant
information to another party unless:
(1) the person is a relative or an employee or other agent of a client; and
(2) the lawyer reasonably believes that the person's interests will not be
adversely affected by refraining from giving such information; or

(g) request or assist any person to take action that will render the person
unavailable to appear as a witness by way of deposition or at trial; or

(h) offer an inducement to a witness that is prohibited by law; or pay, offer to pay, or
acquiesce in the payment of compensation to a witness contingent on the content of
his or her testimony or the outcome of the case. A lawyer may advance, guarantee,
or acquiesce in the payment of:

(1) expenses reasonably incurred by a witness in attending or testifying;



(2) reasonable compensation to a witness for that witness's loss of time in
attending or testifying; or
(3) areasonable fee for the professional services of an expert witness.

RULE 4.2: COMMUNICATION WITH A PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent of the other lawyer or is
authorized to do so by law or a court order.

RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER'S SERVICES

A lawyer shall not make a false or misleading communication about the lawyer or
the lawyer's services. A communication is false or misleading if it contains a
material misrepresentation of fact or law, or omits a fact necessary to make the
statement considered as a whole not materially misleading.

RULE 7.2: ADVERTISING

(a) Subject to the requirements of paragraphs (b) through (d) below and RPCs 7.1,
7.3, 7.4, and 7.5, a lawyer may advertise services through written, recorded, or
electronic communication, including public media.

(b) A copy or recording of each advertisement shall be retained by the lawyer for
two years after its last dissemination along with a record of when and where the
advertisement appeared.

(c) A lawyer shall not give anything of value to a person for recommending or
publicizing the lawyer's services except that a lawyer may pay for the following:
(1) the reasonable costs of advertisements permitted by this Rule;
(2) the usual charges of a registered intermediary organization as permitted
by RPC 7.6;
(3) a sponsorship fee or a contribution to a charitable or other non-profit
organization in return for which the lawyer will be given publicity as a
lawyer; or
(4) alaw practice in accordance with RPC 1.17.

(d) Except for communications by registered intermediary organizations, any
advertisement shall include the name and office address of at least one lawyer or
law firm assuming responsibility for the communication.



RULE 8.3: REPORTING PROFESSIONAL MISCONDUCT

(a) A lawyer who knows that another lawyer has committed a violation of the Rules
of Professional Conduct that raises a substantial question as to that lawyer's
honesty, trustworthiness, or fitness as a lawyer in other respects, shall inform the
Disciplinary Counsel of the Board of Professional Responsibility.

(b) A lawyer who knows that a judge has committed a violation of applicable rules of
judicial conduct that raises a substantial question as to the judge's fitness for office
shall inform the Disciplinary Counsel of the Board of Judicial Conduct.

(c) This Rule does not require disclosure of information otherwise protected by RPC
1.6 or information gained by a lawyer or judge while serving as a member of a
lawyer assistance program approved by the Supreme Court of Tennessee or by the
Board of Professional Responsibility.

RULE 8.4: MISCONDUCT
[t is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist
or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty,
trustworthiness, or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence a tribunal or a governmental agency or
official on grounds unrelated to the merits of, or the procedures governing, the
matter under consideration;

(f) knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law; or

(g) knowingly fail to comply with a final court order entered in a proceeding in
which the lawyer is a party, unless the lawyer is unable to comply with the order or
is seeking in good faith to determine the validity, scope, meaning, or application of
the law upon which the order is based.



